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Dear Madam
Mrs D McNeil & Others v Commissioners for HM Revenue & Customs

I refer to the above matter and enclose by way of service a sealed copy of the Notice of Appeal
and Order sealed 10 August 2017. T have also enclosed Respondents’s Answer. The appeal
has been served on the Respondent.

Please read the Order carefully as it contains directions and deadlines that you
should make yourself aware of.

This matter will shortly be referred to the EAT List Office for a date to be fixed for the
hearing. Parties are therefore requested to make a list of dates to avoid which
covers a period of 4 months from September 2017.

Within 7 days of the date of this letter parties are asked to supply (i) details of
Counsel (if instructed) and/or (ii) any dates that you would like EAT to avoid.

If You Are Appearing In Person (Unrepresented)

Your attention is drawn to Section 15 of the EAT Practice Direction {2013)
concerning the listing of Appeals. Please offer available dates throughout the whole
4 month period. It is not acceptable to offer only a few dates or concentrate on dates
at the very end of this timeframe. Availability should span the whole 4 months as
requested. Please be advised that if the EAT considers that you have not been
reasonable with the dates that you have offered, the matter will be listed at the
Tribunal’s convenience (see paragraph 15.5).

If You Are a Representative (Other Than Counsel)
See above

Where Counsel Is Instructed

It is important that the EAT is made aware of Counsel as soon as they are instructed
s0 that the listing of the hearing is not affected. At the time of listing, the EAT Listing
Officer will contact Counsel's Chambers to consult regarding dates. During this

LondonEAT@hmects.gsi.gov.uk
www.justice.gov.uk/tribunals/employment-appeals/



consuitation Chambers are expected to agree a date with the Listing Officer. If this
agreement cannot be reached the hearing will be fixed to the convenience of the
Tribunal.

In The Case Of Expedited Hearings

If a Judge makes an Order for expedition it means your appeal/application must
come on for a hearing quickly. There are various reasons why a Judge may order
expedition; one possible reason is that an ET hearing is imminent. If expedition is
ordered and the matter has to come on quickly you may not be asked to supply
dates to avoid because the EAT will need to list the matter for the first available date.

Material for Hearing

Once a date for hearing has been fixed parties will be sent a formal Notice of
Hearing. This will confirm the date and time that the hearing will take place. Once
you have received the Notice of Hearing, you will need to begin considering the
preparation of the Bundles, Skeleton Arguments and Authorities. Please see
sections 8, 16 and 17 of the EAT Practice Direction (2013) for details and the
deadlines for submitting these important documents. In addition, you may find the
attached “Preparing for the Hearing"” fact sheet helpful.

LondonEAT@hmets.gsi.gov.uk
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NEW APPEALS

PREPARING FOR THE HEARING
Fact Sheet 4

Your appeal will shortly be set down for a hearing. If you have been asked to supply
dates to avoid, please do so promptly. If you do not advise the EAT that you have
dates that you would like us to avoid, the matter will be listed at the Tribunal's
convenience

Once your appeal has been listed you will receive a formal Notice of Hearing which
will confirm the date, time and particular hearing type. Parties are then asked to turn
their attention to the preparation of material for hearing

The RESPONDENT’S ANSWER

If you are the Respondent to an appeal you will be directed, in the case of a matter
being set down for a Full Hearing, to lodge a Respondent’s Answer. This direction
will be conveyed to you by way of the Full Hearing Order.

Unless otherwise directed by the Judge, you must lodge your Answer within 14 days
of the seal date of the Order. Please be aware that the 4.00pm cut-off, for lodging
documents with the EAT, applies. If your Answer is received after 4.00pm on the
14" day, or any day thereafter, it will be treated as being out of time and you will be
required to make an application for an extension of time explaining in fuil the reasons
for lateness.

Preparation of BUNDLES

Please see section 8 of the EAT Practice Direction (2013) which gives full details
concerning the preparation and lodging of Bundles for hearing. This section explains
that it is ultimately the responsibility of the Appellant to prepare the Bundles for
hearing. However, if the appeal is being set down for an all-parties hearing, the
Appellant must liaise with the Respondent to agree the contents

There are certain key documents that must appear in every Bundle and these are
listed at paragraph 8.2 of the EAT Practice Direction (2013). You must ensure that
these documents appear in your Bundle in the order that they are listed. You must
also include an Index and make sure that you page number every document

There is no page limit in relation to the documents listed at paragraph 8.2.1 to 8.2.9
(inclusive) which wili form your key documents Bundle. If you want to include any
other documents/evidence that you consider is relevant to the appeal (and that was
before the ET) then you may lodge this as a Supplementary Bundle (these would be
the documents as mentioned at paragraph 8.2.10). There is a 50 page limit attached
to the Supplementary Bundle. I is not necessary to include all the documents that
were before the ET. The appeal is not a re-hearing of your ET claim. Only those
documents relevant to the grounds of appeal are necessary. Please see paragraph
8.3 of the EAT Practice Direction (2013) for details

Please be aware that if your Bundles do not comply with the EAT Practice
Direction they will be returned to you to correct

LondonEAT@hmcts.gsi.gov.uk
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DEADLINES for Lodging Bundles

Parties are advised that, unless otherwise directed by the EAT, Bundles are due no
less than 28 days before the date fixed for hearing. If you have been advised that
the Judge will be sitting alone at your hearing you must lodge 2 copies of your
indexed and paginated Bundle. If you have been advised that the Judge will be
sitting with Lay Members, then you must lodge 4 copies of your indexed and
paginated Bundle.

If you are unsure of the deadline for lodgement or the number of Bundles you are
expected to supply, you can contact your case manager who will confirm these
details for you. Parties are remained that the deadline for lodgement of documents
at either EAT office is 4.00pm on any working day

In the case of NON-COMPLIANCE

If the Appellant does not comply and prepare and agree Bundles in line with EAT
directions, the EAT may take the decision to either (i) ask the Respondent to prepare
the Bundles or (ii) prepare the Bundles on the Appellants behalf or (jii) consider any
other direction it sees fit which may include striking out the appeal

Preparing SKELETON ARGUMENTS

See section 16 of the EAT Practice Direction (2013) for details about how to prepare
your Skeleton Argument and the deadlines for lodging it. The Appellant’s attention is
particularly drawn to paragraph 16.6 which also directs that a Chronology of Events
should accompany the Skeleton Argument when it is lodged

DEADLINES for Lodging Skeleton Arguments

Please see paragraph 16.11 of the EAT Practice Direction (2013) for details
concerning the deadlines for lodging Skeleton Arguments. You will see that there
are different deadlines for different hearing types (see paragraphs 16.11.1 and
16.11.2 in particular). Parties are reminded that the deadline for lodgement of
documents at either EAT office is 4.00pm on any working day

Preparing a Bundle of AUTHORITIES

See section 17 of the EAT Practice Direction (2013) for details concerning the
preparation of a Bundle/List of Authorities and the deadlines for doing so. Please
see in particular paragraph 17.5 which explains that the EAT maintains a list of
“familiar” Authorities. To see this List you can visit the EAT's website at

“B www.justice.gov.uk/tribunals/employment-appeals

DEADLINES for Lodging Authorities

Unless otherwise directed by the EAT Bundles of Authorities are due no later than 10
days before the date fixed for hearing. Parties are reminded that the deadline for
lodgement of documents at either EAT office is 4.00pm on any working day

METHODS FOR LODGING DOCUMENTS

The EAT will not accept key document Bundles, Supplementary Bundles or
Authorities by any other method than in hard copy (i.e. we will not accept Bundles
sent by email or fax).

The EAT will, however, accept the Skelton Argument by email or Fax

EAT/FactSheetd/V2/Dec2013(London)
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1T The Respondents are the Conunissioners for FIM Reventie and Customs.

2

Any communication relating to this appeal may be sent to the Respondents’ solicitor:
Clare McGann, Government Legal Department, One Kemble Street, WC2B 415, Tel: 020

7210 0583. Email: Clare. McGann@governmentlegal gov.uk.

3 The Respondents intend to resist the appeal of the Appellants (“the Claimants™).

+ The grounds on which the Respondents will rely are the grounds relied upon by the

Employment Tribunal (“the ET) tor making the Judgment and the following grounds:

Grounds of Appeal 1 and 2: Particular Disadvantage

ot

The ET's decision conlains no misdirection nor misapplication of the law. Its decision in
Paragraphs 43-30 is considered and clearly reasoned. The decision was one which the ET

was entitled to reach on the facts before it and the case as put.

6 In particular, as set out in ET Reasons at Paragraphs 4(3), 44 and 30, the Claimants
accepted that the average pay differences between men and women did not show

significant long-term ditterences between the pay of men and women.

-~

‘The ET found that there was no doubt that this concesston was correct, tmding that:
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7.1 e wdisputed reality is Hut Hieve is no siguiftcant long-term difference between Hie basic

juny of men and wonien e vither grnde” (Paragraph )

~]
13

“Nihe Claintants] do not dispute that average figures do not disclose siginificant tong-termt
differences between Hie basic pay of men aud wonernr m cither of the koo peleoant grades. 1
ant it 1o donbt Hiat they are vight to aceept Hurt Hose figures are against tem” (Paragraph

50).

The Claimants do not challenge those findings of tact - nor could they as they did not

dispute them below.,

Nor do the Claimants challenge, nor can they challenge, the L I"s finding that “the
4 3 B 3

Respondents T demionstrated (sof Hat they bore any fegal onus) Hual He differences in basie

pay have been conststently margtial, Iive duminished omer tomre, aped ol dininsh further as

tne passes” (paragraph 50).

As set out at Paragraph 40 of the ET reasons, "there s o real dispiete abont Hee frgures
tremseloes; Hie condest was aboed what they prove”; at Paragraph 24 “Hwe purties #lso i reeid
Hiat the ot i average basic pay will mirrow coer the nexd frio yemrs”; and at Paragraph 27
that the Claimant’s expert, Dr Hall, had wrongly stated that the mean pay gap had not

narrowed over time.

Nor do the Claimants challenge the ET's direction in law (set out at toolnote 9} that
copious autherity points to the nued for statistical evidence to be significant and cogent
in order to give rise to an inference of indirect discrimination (see ET Reasons, paragraph

50 and footnote 29).

Fundamentally, it is for the ET as the tribunal of fact to make the relevant assessment as

to whether particular disadvantage has been established: Glasgow CC v Marshall [2000]

ICE 196, HL, at 205C; Home Office v Bailey [2005] ICR 1057 at para 21; Grundy v

British Airways [2008] [RLR 74, at para 26 and 40; Haq v Aadit Commission [2013]

IRLR 206, CA, at para 43. The EAT only has jurisdiction to set aside the ET's decision i
the ET misdirected itselt or misapplied the law or reached a perverse decision. No error

of law can be demonstrated,



13 Further, and in any event, the ET was entitled to find (at Paragraphs 44 and 45 of its

Reasons) that the distribution-based analysis advanced by the Claimant added nothing

of statistical significance to a comparison of pay averages, and to reject the Claimants’

case which relied upon distribution-based statistics as an unreliable instrument with

which to measure collective disadvantage. That was a factual determination with which

the EAT cannot interfere. The ET's decision cannot be said to be perverse.

In this respect, if it is necessary to repeat the evidence of Dr Brown, which was accepted

by the ET in its entirety, and summarised at Paragraphs 29 and -5 of the ET's

Reasons, the ET’s point is as follows:

T4,

e

The distributional tests relied upon by the Claimants added nothing because,

whichever method of dividing the pay range was adopted, the effect of such was
merely to replace known continuous data as to pay with less accurate categorical

data (i.e. replacing a known figure with a “ range” within which that figure sat).

In order to make this “less accurate” distributional assessment more accurate, the
only way was to continually reduce the size of the range adopted, until the range
for each figure became no more than the figure itselt, at which stage the Claimants

would be doing no more than comparing averages.

Hence, comparing mean pay was the only method which properly took into
aceount the actual basic pay paid to cach and every male and female employes in

the refevant poul for comparison.

The assessment which the Claimants put torward was much more crude, and
indeed tor reasons set out by Dr Brown in his written reports (and maintained in
cross-examination) it was misleading if it was sought to suggest that these added
anvthing of significance to a simple comparison of average pay: which as set out

above the Claimants accepted showed no significant difterence.

I5 That s evidence which was accepted in s entirety by the ET. That acceptance (which is

vight and certainly nowhere near perverse) cannot be « hallenged on appeal. The proper

basis on which to compare basic pay was on the basis of av grage pay, and the Claimanis
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accepted that such comparisons did not show significant long-term pay differentials: the

pay differentials were marginal, have diminished over time and will diminish further.

Insofar as the Claimants seek to argue in the alternative that the relevant average pay
differences are “differences in average pay within the variable part of the pay only”,
such an argument is again misplaced and was permissibly rejected by the ET in
Paragraph 46 of the Reasons (see also Paragraphs 65-67 of the Respondents” submissions
ta the ET). The term to which the Claimants’ claims relate (i.e. the ditterence about which
the complaint was made) was the term as to basic pay. Basic pay was not divisible into
sub-terms, nor did the Claimants advance any evidence that in practice a distinction was
drawn within basic pav between a proportion representing base salary and a "service-
related” element. Further, and in any event, the ET tound, as matter of fact {which is not,
and cannot be, chaltenged), that “fasic payf 1 auy parbicudur cae i evplained by seocral
fitctors of which lengtl of service 15 one” (at paragraph 16). Hence, secking 1o divide a
person’s basic pay into sub-parls attributable to one tactor of several, the impugned

[actor in this case, was artificial and erroncous.

In summary, the malters set out in Paragraphs 43 to 50 of the LT's Reasons, which are
cogently and clearly reasoned, disclose no error ot faw, and there 15 no basis for any
m'gumunt that the decision was perverse, or otherwise in error of faw, such as o pcrmit
the BAT to interfere in a malter which is properly the judgment of the ET. Insotar as
necessary the Respondents will seek to rely upon the totality of the arguments set out in

its submissions to the ET in this respect,

GCrounds of Appeal 3and 4

18

[hese Grounds of Appeal are academic because, as set out above, the ET tound that
particular disadvantage was not established. Flence, the issue as to whether the
Ruspondents could establish that that particular disadvantage was not related to gender
did not, and does not, arise. See e.g. Paragraph 31 and 62 of the ET Reasons, in which the
BT underlined that its consideration of this point was based on a premise, which it had

rejected, that disparate impact was shown on the slatistics.

The Claimants appear to accept this at Paragraph ot the 6.7 of their Amended Grounds

of Appeal. That is, they accept that these Grounds arise only on the premise they

1
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12
(o)

establish their case on Ground 1 and 2. Although they do not expressly accept this in
respect of Ground 4, e same must apply too: seeking to argue that the policy-driven
increase to the recruitment of women is sufficient to establish a link between the
pasticular disadvantage and sex, presupposes that particular disadvantage has been

established - which the ET found it had not.

However, even if the Claimants can establish their appeal on Ground 1 and 2, their

appeal on these Grounds must be rejected in any event.

fn this respect, the Supreme Court in Essop v Home Office [2017] 1 WLR 1343 Jid not

doubt nor over-rule the decision of the Court of Appeal in Armstrong. The EAT

therefore remains bound by it.

Inany event, the Supreme Court in Essop contirmed there is a requirement to show that
the PCP does put the protected group at a particular disadvantage. Flence, where an
employee seeks to rely on statistics as the evidential basis to demonstrate that a factor
puls women (o a particular disadvantage, then it is still open to an employer o show
that in fact women generally are not put Lo a disadvantage, even if the statistics relied

upon appear to show that they are.

[owever, in this case, as set out above, this issue does not arise because the BT found
that the statistics relied upon did not found a proper evidential basis to demonstrate

particular disadvantage.

Respondents” Additional Reason for dismissing the claim: Individual Disadvantage

24

Further and in any event, if the Claimants establish their Grounds, the Respondents will
contend that the ET erved in law in its conclusion at Paragraph 71 of the Reasons, namely
that if group disadvantage was shown then each individual Claimant need only show
she 1s a.member of the group (ie. a woman) in order to establish individual

disadvantage.

Rather, the Supreme Court has now confirmed that the Claimants could not establish

their case unless they could show as individuals they were put to the corresponding,

disadvantage to that of the group generally: see Essop v_Fome Office [2017] 1 WLR

1343, at Paragraph 32,

=0
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On the Claimants’ case, every woman in the refevant Grades would be able to contend
she was individually Jisadvantaged even where she was clustered towards the top
and/or was paid mare than the male average: that is, even where she was advantaged as
compared to men generally in terms of pay. That cannot be right, and Essop
demonstrates that it is not right. That is because it is not sufficient to establish individual
disadvantage that the Claimant is a woman: rather they must be put to the particular

disadvantage that the group is put to.

Put another way, if it were the Claimants’ case that women were disadvantaged by a
length of service criterion because women tended to have shorter service periods as a
result of carcer breaks or later carcer starts flowing from their child-care responsibilities
(as noted by the Supreme Court in Essap, at para 39) then Essop confirms that a given
Claimant would still need to show they had been put to the individual disadvantage that

women in general are put to.

A Claimant might do that by showing that they themselves had had a shorter service as
a result of child-caring responsibilities and were therefore individually disadvantaged in
terms of pay. However, that was not lhe Claimants” case here - nor could it have been,
That is because the women in the relevant grades generally came Lo grade carlier in their
careers and so were not in any way disadvantaged as a result of coming to the grade
later in their carcers or career breaks, nor disadvantaged in the rate they moved up the
pay scale, nor was there any evidence of womens’ appointment or promotion being
delayed (see e, BT Reasons, Paragraphs 68 and 61(1)-(3)). Nor didd any Claimant put
forward any evidence that they had been disadvantaged as a result of having some

period of lime out of the labour market.

Rather, the basis on which the Claimants sought to pursue their case was simply that it
sufficed, in order Lo establish individual disadvantage, to show they were women. That

is not sulficient to establish individual disadvantage.

Order

1))

By reason of the above matters the Respondents respecttully requests that the Claumants’

appeal be dismissed.,



31 Should the Claimants” appeal be allowed, the Respondent would submit that the matter

should be remitted to the same Tribunal to determine such issues as the EAT identifies.

THOMAS LINDEN QC

ROBERT MORETTO

12 JULY 2017



EMPLOYMENT APPEAL TRIBUNAL

Appenl No. UKEATPA/0492/16/RN

BETWEEN
. Mo, DOREEN MeNEIL & OTHERS

7 Y
4 ol ED Ay Appellants
¢ %
l Es
{0 JUN 291 A and
s e
.{3{"-2 o f

e eV,

: T“.{C'f‘bfl\'!l\'lISSlONERS FOR HM REVENUE & CUSTOMS

e (‘E.’?’:S’/

Respondent

135

AMENDED NOTICE OF APPEAL

The Appellants are the 44 individuals listed in the schedule to this Motice of Appeal.

Any communication relating to this appeal may be sent to the Appellants at Slater &
Gordon LLP, 30-52 Chancery Lane, London WC2A 1HL; DX 202 London/Chancery
Lane. Contaet: Emuna Hawksworth: Email: Emma Hawksworth@@slatervordon.co.uk;

Tel: 020 7657 1514 Ref, EJFV319.63391.

The Appellants appesl (rom the Judgment and Reasons of the Central Londen
Employment Tribunal (Employment Judge Snelson, sitting alone) dismissing the
Appellants” claiins for equal pay on the grounds that they fail to establish ‘particular
disadvaniage’ under section 69(2) of the Equality Act 2010 (*EqA10"), sent to the

parties on 17 June 2016 (‘the Judgment™).

The party to the proceedings belore the employment tribunal, other than the
Appellants, was the Commissioners for Her Majesty’s Revenue &  Customs,
Employee Relations & Advice, Albert Bridge House, | Bridge Street. Manchester,
MO0 9AF. The Respondent was represented before the Employment Tiibunal by the

Government Legal Depuitment, One Kemble Street, Lendon, WC2B 4TS; DX



123242 Kingsway 6. Contact: Clare McGnnn; Ematl:

clare.merannfduovernmentlegal.sov.uk; Tel: 020 7210 0583; Ref. 21410095,

5. Copices oft

(a) the written record of the employment tribunul’s judgment and the written

reasons of the employment tribunal;
{b) theclaim (ETI);
(¢} the response (ET3}
are attached to this Notice.

6. The grounds upon which this appeal is brought are that the employment tribunal

erred in law us follows:

NUMBERED GROUNDS OF APPEAL

Ground 1: method for testing ‘pacticular disndvantage’

6.1. The Appellants are all women employed by the Respondent in Bands 6 and 7.
who claim equal pay with their tonger-serving, higher-paid male comparators. In
paragraphs 4{4) and 31-33 of the Judgment, the Employment Judge correctly
identified the Appellants’ complaint, namely that the tactor of length of service
gpertes within the Respondent’s pay systzm so as to. produce a differential
distribution within the pay scales {or Bands 6 and 7 that dispropontionately
disadvantages women compared with men, It was cormmon oround that the
relevant pay scales have set minimum ad maximum rates of pay with variable
annual progression between the two (see sub-paragraph 22 af the agreed facts in
paragraph 19 of the Judgment). The Judge rightly noted that the Appellants’
cluim related solely to dilferences in pay caused by the operation of length of
service (Judgment, paras 31-33). By definition, the cttects ol thut fuctor and the
consequential differences in pay are conlined to the variable part of pay betweuen

the minimun and the maximum.



.In those circumstances, the Employment Judge emed in concluding, at

paragraphs 43, 46-49 and 50 of the judgment, that the appropriate method by

which to test the Appellants’ case was to compare average dilferences in total

pay and that it was impermissible to have regard to evidence of ‘clustering’ or

differential distribution of women towards the bottom of the pay scales and men

towards the top. In particular:

(a)

(h)

The Judge erred in paragraphs 43 and 46 in holding that analysis must be
restricted to comparing averages of the whole of basic pay and that it is
impermissible to consider the distribution produced by length of service
andfor its effects within variable part of pay only (between the minimum and
the maximum). The material factor defence under section 69 of the EqA10 is
cxpressty concerned with ‘the difference’ about which complaint is made.
The proper approach is therclore to adopt a methodology which logically
tests whether the differences in pay caused by the impugned factor
disproportionately disadvantage women. There is nothing in seclion 69
which mandates a rigid or formalistic approach that restricts the analysis to

comparisons of /mtaf average pay under the whole basic pay ‘term’.

[n this case, the way in which the factor of length of service operates so as to
produce differences in pay is to determine (in conjunction with siarting
salary in grade and performance, the effects of which were accepted and not
challenged) each individual employee’s position between the minimum and
maximum ol the relevant pay scale, with no fixed progression points. Thus it
determines distribution through the variable part of the pay scale {between

the minimum and the maximum). It follows that:

(i) Examination of the differential distribution of men and women through

the varable part of the pay scales is the best method for testing
particular disadvantage, certainly a permissible method, which the

Judge was wrong to exclude from his consideration;



(i) Comparing total average pay disiorts the analysis by deliberately
apgregating and obscuring distribution through the pay scales and by
bringing into consideration the bulk of pay below the minimum which
is unaffecied by the differences that are the required focus of analysis

under section 69.

(¢} Contrary to paragraphs 47-29 of the Judgment, there is nothing unworkable,
undesirable or selective ubout an analysis which considers whether length of
service produces a differential distribution across the whole of each grade
within the part of pay that is affected. The dangers of u selective or partial
analysis, that apparent effects may be misleading or that the particular
statistics may obscure rather than illuminate, are dangers inherent in any
statistical analysis: as noted above, using mean total pay may mask
significant differences within the variable part by diluting those differences
with the bulk of pay which is unaffected by the factor in question, It is the
Tribunal's task in any case to consider such potential dangers, but there 15
pothing inherently misleading, complex or umworkable tn an examination of
how men and women are respectively distributed through a lixed pay rage.
Nothing in the EHRC Code ol Practice on Equal Pay (201 1) or its Equal Pay
Audit Tootkit precludes such an analysis where (as here) it is a logical
raeans for testing the differential effects of the impugned factor: puragraph
132 of the Code makes clear that employers should check all aspects of their
pay system, including pay progression, for any differential impact on men
and women and Step 3 of the Toolkit advises cmployers to coliect data on

gender distribution and by gender and leagth of service.

Ground 2: disproportionate disndvantave is ihe only permissible conclusion

6.3. The Employment Judge (rightly) held, at paragraph 20 of the Judgment, that the
data relied on by the Clabmants ‘confirm the “clustering” assevted in the
Claimants' pleadings'. Avcordingly, had the Judge not erved in exchuding the

evidence of such ‘clustering’ from his considerations (as set out in Ground |



above), the only possible conclusion was that length of service produced a
significant disparate distribution between women and men. That conclusion is
inescapable from the data in Appendix 1 to the Judgment, in particular in tables
la, lb, 2a, 2b, 5a, 5b, 6a, 6b, %a, 9b, 10a and [0b, which demonstrate that
hovvever the pay scale is divided for the purposes of analysis (i.e. not adopting a
selective approach) women are shown to be disproportionately lower down the
pay scale compared with men. Evidence before the Judge from the Respondent’s
own equal pay audits demonstrated that length of service was the cause of that
disparity {because when it was taken into account, any disparity disappeared and
the data showed that the only other factors which atfect an individual’s position
between the minimum and the maximum - starting salary and performance - had

no dispariate impact by pender).

. Insotar as the Employment Judge purported to reach a different conclusion at

paragraphs 44-43 and 50 of the Judgment, he erred in so doing and/or reached a

perverse conclusion:

(1) Contrary to paragraph <44, the apparent conflict between the clear evidence
of differential distribution and the relative narrowness of the differences in
total average pay is not explained by any ‘connter-baluncing advamtage the
other way, within and/or outside the relevant decile. gquartile or other slice’
but by the distorting cltfect of using total average pay, referred to above.
There was no evidence before the Judge of differential distribution in_favour

of women within any quartile, decile or other segment of pay.

(b} Morcover, it the part of pay below the minimum that is not affected by
length of service is {properly) excluded from consideration, then even
adopting an analysis based on comparing average dilfercnces, those
differences are revealed to be significant and the apparent conllict between
average pay data and dilferential distribution data disappears. (IF contrary to
the Appellants’ primary case that ditferential distribution data should be

used as the basis for analysis, the EAT were to hold that average pay data are



()

{d}

appropriate, the Clalmants will submit in the alternative that the refevant
average pay data are nevertheless the differences in average pay within the
variable part of pay only, between the minimum and the maximum, and that
on the basis of those data the only permissible conclusion is in any event that

women are substantially disadvantaged compared with men.)

The evidence of the Respondent’s expert, Dr Brown, referred to at paragraph
45 did not address or answer the Appellonts” case on differential distribution
because, as the Judge noted in paragraph 40 of the Judgment, the parties’
difterent approaches meant that their evidence ‘id not meet head on’. As is
recorded in paragraph 29 of the Judgment, Dr Brown's evidence focused on
‘the hest measure by which to assess the statistical significance of pay gaps’;
whereas the Appellants’ case was based on the significance of the
differential distribution produced by length of service. Dr Brown declined o
express a positive view on the best methed for assessing the statistical
significance of differential distribution, hut accepted in cross-examination
that, whilst he would favour an (unspecilied} ‘more sophisticated” statistical
test [or nssessing the signiliconce of differential  distribution, it is
nevertheless possible to apply the chi-square test to pay data grouped into
quartiles or deciles and doing so would test whether distrtbutions between
men and women were different. In this case, application of that test to
quartiles confimed a siatistically significant differential  distribution.
Therelore, even the Respondent’s own expert gave no positive evidenwe lo
contradict the conclusion that there was a statistically signilicant dillerential
distribution and, insofac as he gave positive evidence on the subject at all,
that evidence supported the conclusion that there was a significant

ditterential distribution.

In any event, regardless of any more sophisticated statistical test, the data
relerred to at paragraph 6.3 above are sufliciently clear to speal tor
themselves and establish an overwhelming case in {favour of dilterential

distribution.



Ground 3: inesreoet-appliention-ofburden-s-provine—po-Hdeto-sex-improper

consideration of whether the reason for the particular disadvantage was itself

related to sex

was—yrorshy—decidedundthut-enee—disparate—hmpaai—is—astsblched,thet s
sufficieni-to-sstablish-theneeissarytnlbervesnsexand-the-ditference-in-puy
and-it-is-pat-open-te—the-emplorerte-contendothervise—The-AppeHants-ascapt
thet—at—the—time—obdrafine—this-Motice—eFppest—the EAT s bound-by
Armstronc-and-Hthut-romeinssosdlaw-whan-this-appestis-heard-the-Appelants
withnet-purse-this-neinthefore-the EAT (but-reserva-thelmrish-te-de-so-sheuld
this-inotieproceed-furtherontppest—However—the-ppelunts-understand-that
it-ts-possible-thut-the—cermetiessoiArmstrans mayr-beatfected-by-theoutcome
oithe-pendinecappesk—to-the-Supreme CovrtinEssopy Home-Offiee- 265 HER
1063 -spd-Mavem—Secretomof-State-forJustiee 2L 6HHRERHE ~which-the
Appalants—understond—are—dua—ta—be hosrd by —the-in-MNovember2016—The
Apnpelonts-wittherefore-pussue-thistround—ofuppeal-belarethe-EAT—Ethe
outesme-aithese-nppests-to-the Supreme-Coutprovidescrounds{orthen-lo<le

se=1he iudegment of the Supreme Court in Essop & others v Home Office (UK

Border dvencv) and Naeem v Seoretarv of State for Justice [20171 UKSC 27;
(20171 ICR 640, SC, establishes that:

{a) in_a ctaim based on indirect discrimination. once it has been established

{whether by statistical evidence or gtherwise) that the PCP places people

with the relevant protected characteristic al a particulor disadvantape. that is

suflicient o require the respendent to justifv its use of the PCT:

() itis irrelevant whether or not the reason why the PCP puts that groun at a

articular disadvantase is itsell related to the protected characteristic;

{¢) the onlv required causal link is between the PCP _and the particular

disadvantare: and




(d) inany event. if the operation of length ot service within a pay svstem places

peaple with the relevant protected characteristic at a particular disadvantage

in that people with that characteristic tend to be distributed lower down the

pav scale because they have been recruited more recently, that is sutticient

(see parag 24, 25,30, 33. 37-39 per Lady Hale DPSC).

6.6. Those orinciples apply equully to an egual pay cloim based on indirect

diserimination under EuAl0, s69. Consequently, Adrmytrong v Newcastle unon

Tyne NHS Fospital Truse {2006] IRLR 124, CA, must be revarded as overruled

insofar as the Court of Angeal in that case held that it was open to an emplover to

avoid havine ta justify its use of the PCP by showing that the reazon why the

PCP places oeonle with the relevant protected charactenistic at a disadvantage has

nothine to do with that charcteristic,

6.7. Therefore, on the premise_that the Apoellants are able to establish that_the

operation of lenuth of service within the Respondent’s pav svstem places women

at a particular disadvantage by producing o differential distribution which means

that women tend to be lower down the pay scale than men (on the basis set out in

Grounds | and 2 above), the Emplovment Judee erred in paragraphs 52 and 64-

71 of the Judoment in holdine. applving drmstrong, that the Respondent could

avoid the requirement to justify the operation ol lenpth of service within the pay

systern by showing that the reason why lenuth of service places women at that

disadvantave is uinrelated to sex.

Gro-lnrgny-overt—aotwitistendina-the-Bmploymentudue'scomeetseli-directionthat
the-burden-ol-disprovina-oay-linl-between-an-apparent-disparate-inpoet-and-ses
under—the—Asmsttens—prncipla-ii-on—the-empleyr—theJudge~in-faet-tatled
prepesh—to-apply-that-burden—tn-paragraph-66-ab-theJudament—the-Judgein
abfeet placed-a-burden-en-the-Appelantto-idenily come-particular-connection
between-theispapste-impuetand-sex—fatlingwhieh-ho-held-there-to-be-creduced
burdonebpersuasionton-the-Respendent—l-isnotlorthe-Appathintstashawthe



nature-obanysuch-link-but-for-the-Respondent-to-prove-the-complete-absenceof
prn-Baleheispeves

Ground d: lHalewith-ses—in-anv-event-establisheddifferentiaf distribution is in

any event sufficient

6.9. In any event, the judge emred in paragraphs 39 and 65-70 (in particular in
paragraph 67) in holding that some ‘sex taint’ is required over and above a link
between the differential distribution of men and women within the pay scales and
the (undisputed) fact that there was an historical gender imbalance within Grades
6 and 7 which has more recently been subject to change as a result of deliberate

policy. In an indirect discrimination claim. it is not necessary that-the-to identify

any ‘sex taint’ causing the disadvantage besemethinethat is itself discriminatory
or adverse 1o women: the purpose of indirect discrimination is to address
discriminatory results even if their causes are in themselves neutral or benign.
The fact that the differential distribution in this cuase is the result of successful
attempls to redress the gender composition of the workforce in these two grades
is_immaterial-phinb-isnetwhellyunconnected—with-sex—and—that-is-suficient

0. 10. It is immatenal to the issue of particular disadvantage that the detrimental
effect in relation to pay has been caused by the laudable policy of improving the
gender balance ol the workforce: subjeet to the (subsequent) question of
Justification, the fact that a particular policy redresses one aspect of ineguality
belween women and men is no answer to the disparate eifects of pay progression
arrangements on the women who are recruited a5 a result of that policy. On the
contrary, the fact that the disparate impact is the result, as the Judge found in
paragraph 67, of a ‘policy-driven increuse to the recruitment of women to both
grades ' necessarily establishes a link between that disparate impact and sex_nd

the Judee eired holding othenwise in reliance upon the judement of the Court ol

Appeal in Mucom, now overmled by the Supreme Court {paras 38-39 per Lady

Hal), Moreover, the fact that it is *temporary’ in the sense that the effect may




not last forever does not address the Appellants’ case that the disparate impact is
certainly long-term (it has been apparent since at least 2006) and that the elfect
of the Respondent’s policy of not having guaranteed progression, combined with
very low or nil pay awards in many years, has meant that it is (as the
Respondent’s own internal grievance manager held) ‘afmost as if HMRC
developed a puy scale then removed the means to move up that scele’ from the

preater numbers of women recruited more recently.

pendine-conjeined-uppests-in-the Supreme-Cour-againsi-thejudgmenisathe-Cows
ef-Aapealin-Bssopr—tome-Office [20HSHER-1063und-NaesmSeerataryob-State
fortustica RHEHRER-H3—whieh-the-AppeHantsunderstand-are-dueto-deheard-by
the-Supremae-Courtin-Movember-2046-In-thesecireumstanees—the-ppetlants-hereby
apph—toratorderthes

F4-—this—appest—to—be—stayed-pendingjudament—hy—the Supreme—Cour—tn—thess
uppealsrand

Fd-within——days—a b-judement—by—the—Supreme—Court—in—those—appoals—e
Appetants—shatlnodfthe T and-theRespendentwdaihei—they—intend—o
conptinueviththisappeal orwhetheritis-withdiow:

BEN COOPER QC
Dated:-2--Jube 2046 15 June 2017

Landan
10-11 fledford Row
Lendan
WCILR 4BU
0¥ 1046 London/Chancary Lane
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EMPLOYMENT APPEAL TRIBUNAL

Potential Appeal No UKEATPA 0492 16 RN

S [HONOUR JUDGE DAVID RICHARDSON
IN CHAMBERS

IN THE MATTER of an Appeal under Section 21(1) of the Emplovment Tribunals Act 1996

from the Judgment of an Employment Tribunal sitting at London Central and sent to
the partics on the L7th dav of June 2016

BETAWEENMN:

MRS D AMCNEIL & OTHERS Appellant
-and -
COMMISSIONLERS FOR M RIEVENUL & CUSTOMS Respondent

UPON a Notice of Appeal recerved on the 13th day of June 2017

IT IS ORDERED THAT:

()

Fhis appeal be set down for a full bearing, The ume estimate for this hearing (including
1

tme for judgment w be deliveredy 18 3 days the pariios are to nonfy the Tribunal in
wrntng of wned so soor as they disagree wid such estimare. Category P

Lenve 1s given 1o the Appellant and Respondent to amend the Notice of Appeal and the
Answer in the forms respectively dated the E5th day of June 2017 and the 12th day ol
July 2017.

Wit is considered by any party that a point of law ratsed i the appeal or cross-appeal
cannot be argued withowt reference to evidence given {or not given) at the Emplovment
Fribunal, the nature of wiuch does now or does not sufficiently. appear from the written
reasons of the Employiment Trbunal, then the parties so contending shall within 14 days
ot the scal date of this Order give notice o the other party, and they shall seek 1o co-
operate m the agreement of a statement or note in that regard: in the abseoce of such
agreement within 4 days of such request. enther party shail be at libenty 10 apply on paper
within 7 days thereafier 1o the Emplovment Appeal Fribunal, giving notice to the other
party. i relation o such evidence (whether for the purpose of resolving such
disagreement or of seeking answers 0 a questionnaire or requesting the Employment
Judge’s notes (in whole or in part). from the relevant Employment Tribunal).

Ihe parties shall co-operate in compiling and agreeing and shall. by no later than 28 days
pror w ahe date fixed for the hearing of the full appeal, lodge with the Employment
Appeal Tribunal 2 copies of an agreed. indexed and paginated bundle of material
documenis for the hearing of the appeal prepared i accordance with the Emplovuent
Appeal Tribunal Practice Direction. [t shall consist of the Judgment against which the
appeal s made. the sealed Notice of Appeal. the Claun (ET1). Response (ET3). any
questenniires and replies. relevant orders, judgments and written reasons ol the
Emplovment Tribunal, relevant orders and judgments of the Emplovment Appeal
Uribunal. any atfidavits and comments (where ordered). In addition. other relevant
documents which (1) were before the Employment Tribunal: and (b) to which it will be
necessary for any party to reter during the appeal may be added as a separate bundie.



Permission must be sought it it is proposed to lodge a separate bundle which s in excess
of 30 pages: any excess will have to be justified.

Lh

The Appellant shall lodge with the Employment Appeal Tribunal and serve on the
Respondent a chronology and the parties shall exchange and lodge with the Employment
Appeal Tribunal skeleton arguments for the purposes of this appeal. not less than 14 days
betore the date lixed tor the hearing of the full appeal.

6. The parties shall co-operate in agreeing a list of authorities and shall jointly or severally
lodgze a list or lists and copies of such authorities tor the purposes ol the appeal not less
than 7 days prior to the date fixed tor the hearing of the full appeal. The authorities are to
consist only of those which identify a relevant principle, and not those which are merely
illustrative of it I more than 10 are 1o be relied on, the parties must be prepared to justfy
their sefection 1o the court. They are to be arranged in chronological order in a ring-file
binder. separated by tabs, with relevam passages clearly marked by side-lining,
highlighting. or in seme other effective way. Electronic copies of reports may be used. but
where the authority is reported in the ICR or IRLR series, in the official series of Law
Reports, or if not, the Atk England Reports, then so fur as the parties™ (acilities permit it a
copy (whether elecironic or not) of one of those reports must be utilised. They do not
need (o inchude copies of any authority shown in the list of “famihar avthorities’ on the
EAT's website, as copies are available in court.

The parties are penuitied o apply on paper on notice to the other party to vary or
discharge this Order: the Employment Appeal Tribunal itselt reserves the right o vary or
discharge thix Order on prior notice to the parties.

£ AT I D abie 2nd day of August 2017
TO:  Messrs Slater & Gordon (UK) LLP for the Appellant
Covernment Legal Department lor the Respondent
The Secretary, Central Office of Employment Tribumals, Encland & Wales

(Case No.2200893/2014)



APPEAL SIFTED DIRECTLY TO FULL HEARING
REASONS

Appellant Mrs D McNeil & Others
Respondent Commissioners for HM Revenue & Customs
Reference number UKEATPA/0492/16/RN

Sift Judge His Honour Judge David Richardson
Reasons:

| see the force of the argument that the Employment Judge's conclusion was essentially one of fact based
on the statistical expert evidence, but | am nevertheless persuaded that the contrary is reasonably
arguable.

It does not seem to me inherently improbable that by reason of a criterion of length of service women would
be clustered at the lower levels in the pay scales; this seems to have been established by the evidence
(see paragraph 27 of the Reasons) and it is reasonably arguable that the approach taken by Dr Brown
simply served to mask a disadvantage which had actually been eslablished. Both Essop and Naeem may
be in play here; and the arguments based on Naesem appear to me to be reascnable.

The case is an important one; and it seems to me to merit a Full Hearing.




TO:

LISTING OFFICER

EMPLOYMENT APPEAL TRIBUNAL
SECOND FLLOOR, FLEETBANK HOUSE
2-6 SALISBURY SQUARE

LONDON

EC4Y 8AE

Dear Sir

Ref: UKEAT/0183/17/RN

Mrs D McNeil & Others v Commissioners for HM Revenue & Customs

(a) | am not instructing counsel

(b) I am instructing ..........cceeeuneenee

Telephone number .................

-----------------------------------------------------------------------------

Fax number ... ... coo oo e ver e vercee e

Email address ... ... ... v vt cveves ean s

-----------------------------------------------------------------------------

(Solicitors of the Appellant)





